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STATE OF NORTH CAROLINA		         IN THE GENERAL COURT OF JUSTICE
        SUPERIOR COURT DIVISION
GASTON COUNTY			          	         

JASON FISHER, et al.,				)
)
Plaintiffs,					)		Case No. 08-CvS-3154
)													)
v.							)
)
COMMUNICATIONS WORKERS OF		)
AMERICA, et al.,					)
)
Defendants.					)

DEFENDANT CWA’S REPLY IN SUPPORT OF MOTION TO DISMISS

COMES NOW Defendant Communications Workers of AmericaNamed Defendant District 3 is an administrative subdivision of CWA, and not a separate entity. pursuant to  
Rule 15.7 of the General Rules of Practice and Procedure for the North Carolina Business Court, and submits its reply in support of its Rule 12(b)(6) motion to dismiss.  Plaintiffs’ response was submitted to the Court August 29, 2008.  
	Plaintiffs’ Claim Under the North Carolina ITPA
In their response Plaintiffs argue, without citation to any authority, that “the mere publication” of a Social Security number (with publication being contextually defined as posting a memo on a bulletin board inside of a building) constitutes a violation of the North Carolina Identify Theft Protection Act.  Response at pp. 4, 5.  In fact, the statute is quite specific that more than “mere publication” is required for a viable claim.  Plaintiffs’ argument that mere publication is the legal equivalent of “intentional communication or disclosure” is without merit. As demonstrated to the Court in CWA’s principal brief, the provisions of the statute implicated in this case are subsections (a)(1) or (a)(6) of the ITPA, N.C.G.S. §75-62(a)(1), (6).  Subsection (a)(1) requires intentional communication of Social Security numbers to the general public. Subsection (a)(6) requires intentional disclosure of Social Security numbers to a third party when the disclosing party knows or should know that the third party lacks a legitimate purpose for obtaining said numbers.  Ibid.  The statutory language clearly creates a standard above and beyond “mere publication” as argued by Plaintiffs.    
Further, in their response, Plaintiffs effectively concede that “collection or administrative use” of Social Security numbers is not prohibited by the ITPA.  Response, p. 5.  In fact, the statute recognizes as lawful something more than just “collection or use of Social Security numbers for administrative purposes.” The statute exempts the “collection, use or release of social security numbers for internal verification or administrative purposes.”  N.C.G.S. §75-62(b)(2) (emph. supp.).  The Amended Complaint describes the conduct at issue:  posting an informational administrative memo regarding resignations of union membership on an employee bulletin board.  By the statute’s own terms, such “release of social security numbers for . . . administrative purposes” is not prohibited.  Plaintiffs’ first cause of action should therefore be dismissed. 
	Plaintiffs’ Claims Under Chapter 75
Plaintiffs’ response to CWA’s motion to dismiss the North Carolina Unfair or Deceptive Trade Practices Act (UDTPA) claim misconstrues CWA’s argument. CWA’s position is based entirely on the type of “commerce” regulated by the UDTPA.  The conduct at issue, as described in the Amended Complaint, is the posting of an administrative memo regarding resignation of union membership on an employee bulletin board.  Plaintiffs do not allege that CWA is their employer; they specifically allege that they are employed by a third party (AT&T).  Plaintiffs do not contend they are commercial buyers of goods or services from CWA.  The Plaintiffs’ only relationship with Defendants is that “each. . . is, or previously was, represented by CWA . . . .”  Amended Complaint, para.s 17-18.  The purpose of the UDTPA is to regulate commercial transactions between buyers and sellers, and therefore only provides a private cause of action for consumers.  Durling v. King, 554 S.E.2d 1, 4 ( N.C. App. 2001); Prince v. Wright, 141 N.C.App. 262, 268-269 (2000); State ex rel. Edmisten v. J.C. Penney Co., 233 S.E.2d 895, 899 (N.C. 1977).  The Amended Complaint does not state a private cause of action for Plaintiffs as consumers regarding a commercial transaction between themselves and any “seller” as intended by the Legislature in adopting the UDTPA.  Plaintiffs’ second cause of action should therefore be dismissed.
	Plaintiffs’ Invasion of Privacy Claim  
In their Response, Plaintiffs rely in large part on the decision of the North Carolina Court of Appeals in Toomer v. Garrett, 574 S.E.2d 76 (N.C. App. 2002).  In that case, “unauthorized examination” of the contents of a personnel file was likened by the Court of Appeals to the “unauthorized opening and perusal of one’s mail” and was therefore deemed actionable.  Id. at 90.  The facts of Toomer are clearly distinguishable from the allegations made by Plaintiffs in this case.  What gave rise to the claim in Toomer was the physical intrusion into the plaintiff’s personnel file.  Such “physical or sensory intrusion or an authorized prying into confidential personal records” supports a claim for invasion of privacy.  “Generally, there must be a physical or sensory intrusion or an unauthorized prying into confidential personal records to support a claim for invasion of privacy by intrusion.”  Broughton v. McClatchy Newspapers, Inc., 588 S.E.2d 20, 27 (N.C. App. 2003), citing Burgess v. Busby, 544 S.E.2d 4 (N.C. App. 2001), and Toomer.  The North Carolina courts, however, have distinguished instances of “publicity given a plaintiff or his affairs” from an “intentional physical or sensory interference with, or prying into, a person’s solitude or seclusion or his private affairs.”  The latter gives rise to a claim of invasion of privacy, while the former does not.  Hall v. Post, 355 S.E.2d 819, 823 (N.C. App. 1987).  
The decision of the U.S. District Court for the Middle District of North Carolina in Sabrowski v. Albani -Bayeux, Inc., ___ F. Supp. ___, 2003 WL 23018827 (M.D.N.C. 2003)Westlaw version attached hereto. is instructive in this regard.  In that case an agent of the defendant employer allegedly made telephone calls “both seeking and revealing, and purporting to be revealing (sic) confidential medical information and other private information about the Plaintiff’s private affairs . . . .”  2003 WL at *10.  The plaintiff alleged an invasion of privacy relying, in part, on Toomer.  Id. at *11.  Distinguishing Toomer (and other authority), the court noted that while the employer’s agent “should not have relayed Plaintiff’s medical information to third parties . . . North Carolina does not recognize . . . the theories of false light or public disclosure of private facts . . . .
“Therefore, even (defendant’s) wrongful dissemination of Plaintiff’s confidential information would not be recognized as the tort of intrusion.  As the name of the tort suggests, the tort of intrusion protects one against wrongful intrusion into his or her private affairs.”
	
Id. at *12.  Thus even assuming that posting of a Social Security number in the manner alleged by Plaintiffs in their Amended Complaint could be characterized as “wrongful,” there is nothing in Plaintiffs’ allegations that reflects any unauthorized physical intrusion into any file or other records. Under Toomer, an allegation of “unauthorized physical intrusion” is a necessary element of Plaintiffs’ putative third cause of action.  Indeed, Plaintiffs’ construction of Toomer would expose many North Carolina employers and other organizations to potential liability for the innocent dissemination of otherwise private information in the course of their day-to-day affairs. As recognized by Sabrowski, the North Carolina courts have not adopted that construction.  Plaintiffs’ third cause of action should therefore be dismissed.In asking this Court to recognize a public disclosure of public facts prong of the privacy tort, Plaintiffs concede the North Carolina courts have yet to do so.  Response at pp. 10-11.  Given the conduct and events on which Plaintiffs base their privacy claim (posting of an administrative memo about employees on an employee bulletin board), CWA submits that the instant case is not the vehicle for expansion of that tort.  
WHEREFORE, Defendant CWA respectfully submits that its motion to dismiss is due to be granted, and that an appropriate order should follow.		
Respectfully submitted,		
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CERTIFICATE OF SERVICE

	I hereby certify that I electronically filed the foregoing with the Clerk of the Court using the CM/ECF system which will send notification of such filing to the following:

Philip M. Van Hoy, Esq.
Stephen J. Dunn, Esq.
Van Hoy, Reutlinger, Adams & Dunn
737 East Boulevard
Charlotte, NC 28203
phil.vanhoy@vradlaw.com" phil.vanhoy@vradlaw.com 
steve.dunn@vradlaw.com 

Matthew C. Muggeridge, Esq.
National Right to Work Legal Defense Foundation
8001 Braddock Road, Suite 600
Springfield, VA 22160
mcm@nrtw.org 

on this the 11th day of September 2008.


	/s Joyce M. Brooks                                                     
Joyce M. Brooks

CERTIFICATE OF COMPLIANCE WITH RULE 15.8

I hereby certify that the foregoing complies with the limitation on the length of briefs contained at Rule 15.8 of the General Rules of Practice and Procedure for the North Carolina Business Court.

This 11th day of September 2008.


/s Joyce M. Brooks                                                     
Joyce M. Brooks


